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“clearly not valid” 

Only	  18%	  of	  the	  experts	  
think	  it	  is	  a	  valid	  patent.	  

“clearly valid” 



1	   1	  
0	  
5	  

10	  
15	  
20	  
25	  
30	  
35	  
40	  

	  1	  	   	  2	  	   	  3	  	   	  4	  	   	  5	  	   	  6	  	  

the	  two	  experts	  observed	  by	  the	  facGinder	  

Selec1on	  
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“clearly not valid” 

Half	  of	  the	  experts	  think	  
it	  is	  valid.	  

“clearly valid” 



Affilia1on	  Bias	  

7	  Shuman	  (1994).	  An	  empirical	  examina1on	  of	  the	  use	  of	  expert	  witnesses.	  Jurimetrics,	  193:	  201.	  



Compensa1on	  Bias	  

8	  

“It	  is	  difficult	  to	  get	  a	  man	  to	  
understand	  something	  when	  	  
his	  salary	  depends	  upon	  him	  

not	  understanding	  it!”	  	  
-‐Upton	  Sinclair	  



9	  Gitlin	  et	  al.	  (2004).	  Comparison	  of	  “B”	  readers’	  interpreta1ons	  of	  chest	  radiographs.	  Acad.	  Radiol.,	  11(8):	  843-‐856.	  

Real	  Life	  Experiment:	  
Have	  plain1ff’s	  expert	  
witnesses	  review	  about	  
600	  x-‐rays	  to	  determine	  
whether	  they	  had	  
abnormali1es	  
(asbestosis),	  then	  have	  
“independent”	  experts	  
review	  the	  same	  files.	  



10	  Gitlin	  et	  al.	  (2004).	  Comparison	  of	  “B”	  readers’	  interpreta1ons	  of	  chest	  radiographs.	  Acad.	  Radiol.,	  11(8):	  843-‐856.	  
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Affilia1on	  &	  Hindsight	  

11	  Dror	  &	  Charlton	  (2006).	  	  Why	  experts	  make	  errors.	  Forensic	  Iden;fica;on,	  56:	  600.	  	  
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4	  of	  24	  (17%)	  judgments	  altered	  Initial Examination 

(Purely technical) 

ON FILE 

Second Examination 
(Told suspect confessed ) 

SUSPECT 

ON FILE SUSPECT 



Hindsight	  Bias	  
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MEDICINE	  
Blinding	  in	  



“Animal	  Magne1sm”	  
Yes!	  	  I’m	  
healed!	  	  



“Animal	  Magne1sm”	  
Huh?	  	  



Double	  
Blinded,	  
80%	  



What	  biases	  does	  blinding	  prevent?	  



Hróbjartsson	  2013	  
•  Systema1c	  review	  of	  
24	  studies	  

•  “nonblinded	  
assessors	  
exaggerated	  the	  …	  
effect	  size	  by	  68%.”	  



“Symplicity”	  
“No	  clinical	  advancement	  has	  
excited	  the	  hypertension	  
community	  …	  as	  much	  as	  renal	  
nerve	  abla1on	  via	  a	  
percutaneous	  
technique.”	  (Luk	  2014)	  
	  



“Symplicity”	  
•  Open-‐Label	  Experiment,	  
92%	  report	  benefit	  

•  Open-‐Label	  Experiment,	  
84%	  report	  benefit	  

•  Is	  blinding	  possible?	  
•  FDA:	  	  “try	  it.”	  



A	  Blinded	  Test	  



LITIGATION	  
Blinding	  in	  



NEW YORK UNIVERSITY LAW REVIEW 

Solves	  Selec1on,	  Affilia1on,	  &	  
Compensa1on	  Biases	  



Solving	  Hindsight	  Bias	  
•  Remove	  the	  outcome	  data	  
•  Obscure	  the	  li1ga1on	  ques1on	  



Research	  Ques1ons	  
•  Can	  blinding	  actually	  be	  implemented	  in	  a	  way	  
that	  removes	  bias?	  

•  Can	  those	  efforts	  be	  successfully	  
communicated	  to	  the	  facoinder?	  
–  Improve	  li1ga1on	  outcome	  accuracy	  
– Create	  an	  incen1ve	  for	  li1gants	  to	  do	  it	  



A	  Randomized,	  Controlled,	  
Blinded	  Experiment	  
	  
Mock	  Jurors	  
	  
•  Blind	  Expert	  for	  Plain1ff	  
•  Blind	  Expert	  for	  
Defendant	  

•  Control	  



(N	  =	  275,	  p=.04)	  

46%	  

62%	  

31%	  

Verdicts	  



Damages	  

Blind	  expert	  worth	  $100k	  
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