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Outline	
  

1.	
  ISDS	
  cases	
  
a.  Lilly	
  v.	
  Canada	
  
b.  Philip	
  Morris	
  v.	
  Australia	
  
c.  Hovering:	
  challenges	
  to	
  compulsory	
  licenses	
  
	
  

2.	
  Why	
  a	
  threat	
  
a.  Form	
  
b.  Substance	
  

	
  
3.  Addressing	
  the	
  Problem	
  

	
  





North	
  American	
  Free	
  Trade	
  Agreement	
  	
  

Ar#cle	
  1105:	
  Minimum	
  Standard	
  of	
  Treatment	
  	
  	
  
	
  

	
  1.	
  Each	
  Party	
  shall	
  accord	
  to	
  investments	
  of	
  investors	
  of	
  another	
  Party	
  treatment	
  in	
  accordance	
  
with	
  internaWonal	
  law,	
  including	
  fair	
  and	
  equitable	
  treatment	
  and	
  full	
  protecWon	
  and	
  security.	
  	
  
	
  
Ar#cle	
  1110:	
  Expropria#on	
  and	
  Compensa#on	
  	
  	
  
	
  

	
  1.	
  No	
  Party	
  may	
  directly	
  or	
  indirectly	
  naWonalize	
  or	
  expropriate	
  an	
  investment	
  of	
  an	
  investor	
  of	
  
another	
  Party	
  in	
  its	
  territory	
  or	
  take	
  a	
  measure	
  tantamount	
  to	
  naWonalizaWon	
  or	
  expropriaWon	
  of	
  
such	
  an	
  investment	
  ("expropriaWon"),	
  except:	
  	
  

	
  
(a)	
  for	
  a	
  public	
  purpose;	
  	
  
(b)	
  on	
  a	
  non-­‐discriminatory	
  basis;	
  	
  
(c)	
  in	
  accordance	
  with	
  due	
  process	
  of	
  law	
  and	
  ArWcle	
  1105(1);	
  and	
  	
  
(d)	
  on	
  payment	
  of	
  compensaWon	
  in	
  accordance	
  with	
  paragraphs	
  2	
  through	
  6.	
  	
  
	
  

7.	
  This	
  ArWcle	
  does	
  not	
  apply	
  to	
  the	
  issuance	
  of	
  compulsory	
  licenses	
  granted	
  in	
  relaWon	
  to	
  
intellectual	
  property	
  rights,	
  or	
  to	
  the	
  revocaWon,	
  limitaWon	
  or	
  creaWon	
  of	
  intellectual	
  property	
  
rights,	
  to	
  the	
  extent	
  that	
  such	
  issuance,	
  revocaWon,	
  limitaWon	
  or	
  creaWon	
  is	
  consistent	
  with	
  
Chapter	
  Seventeen	
  (Intellectual	
  Property).	
  	
  
	
  



	
  
Framework	
  ConvenWon	
  on	
  Tobacco	
  Control	
  

(FCTC)	
  
Plain	
  Packaging	
  
	
  
46.	
  ParWes	
  should	
  consider	
  adopWng	
  measures	
  to	
  restrict	
  or	
  prohibit	
  the	
  use	
  
of	
  logos,	
  colours,	
  brand	
  images	
  or	
  promoWonal	
  informaWon	
  on	
  packaging	
  
other	
  than	
  brand	
  names	
  and	
  product	
  names	
  displayed	
  in	
  a	
  standard	
  colour	
  
and	
  font	
  style	
  (plain	
  packaging).	
  This	
  may	
  increase	
  the	
  noWceability	
  and	
  
effecWveness	
  of	
  health	
  warnings	
  and	
  messages,	
  prevent	
  the	
  package	
  from	
  
detracWng	
  a;enWon	
  from	
  them,	
  and	
  address	
  industry	
  package	
  design	
  
techniques	
  that	
  may	
  suggest	
  that	
  some	
  products	
  are	
  less	
  harmful	
  than	
  
others.	
  





Agreement	
  Between	
  the	
  Government	
  of	
  Australia	
  
and	
  the	
  Government	
  of	
  Hong	
  Kong	
  for	
  the	
  PromoWon	
  

and	
  ProtecWon	
  of	
  Investments	
  

art.	
  6:	
  Investors	
  …	
  shall	
  not	
  be	
  deprived	
  of	
  their	
  investments	
  nor	
  
subjected	
  to	
  measures	
  having	
  effect	
  equivalent	
  to	
  such	
  
deprivaWon	
  .	
  .	
  .	
  except	
  under	
  due	
  process	
  of	
  law,	
  for	
  a	
  public	
  
purpose	
  related	
  to	
  the	
  internal	
  needs	
  of	
  that	
  Party,	
  on	
  a	
  non-­‐
discriminatory	
  basis,	
  and	
  against	
  compensaWon.	
  

art.	
  2:	
  	
  Investments	
  .	
  .	
  .	
  	
  shall	
  at	
  all	
  Wmes	
  be	
  accorded	
  fair	
  and	
  
equitable	
  treatment	
  and	
  shall	
  enjoy	
  full	
  protecWon	
  [and	
  parWes	
  
shall	
  not]	
  in	
  any	
  way	
  impair	
  by	
  unreasonable	
  or	
  discriminatory	
  
measures	
  the	
  management,	
  maintenance,	
  use,	
  enjoyment	
  or	
  
disposal	
  of	
  investments	
  .	
  .	
  .	
  .	
  



The	
  United	
  States	
  has	
  free	
  trade	
  agreements	
  in	
  force	
  with	
  20	
  countries.	
  These	
  are:	
  	
  
•	
  Australia	
  
•	
  Bahrain	
  
•	
  Canada	
  
•	
  Chile	
  
•	
  Colombia	
  
•	
  Costa	
  Rica	
  
•	
  Dominican	
  Republic	
  
•	
  El	
  Salvador	
  
•	
  Guatemala	
  
•	
  Honduras	
  
•	
  Israel	
  
•	
  Jordan	
  
•	
  Korea	
  
•	
  Mexico	
  
•	
  Morocco	
  
•	
  Nicaragua	
  
•	
  Oman	
  
•	
  Panama	
  	
  
•	
  Peru	
  	
  
•	
  Singapore	
  

	
  
The	
  United	
  States	
  recently	
  completed	
  the	
  Asia-­‐Pacific	
  trade	
  agreement,	
  known	
  as	
  the	
  Trans-­‐
Pacific	
  Partnership	
  (TPP)	
  Agreement	
  and	
  is	
  in	
  negoWaWons	
  with	
  the	
  European	
  Union	
  on	
  the	
  
TransatlanWc	
  Trade	
  and	
  Investment	
  Partnership	
  (T-­‐TIP)	
  	
  According	
  to	
  the	
  USTR,	
  the	
  objecWve	
  is	
  to	
  
shape	
  “high-­‐standard,	
  broad-­‐based	
  regional	
  pacts.”	
  
	
  



	
  

United	
  States	
  bilateral	
  investment	
  treaWes	
  
	
  

Albania	
  Bilateral	
  Investment	
  Treaty	
  
ArgenWna	
  Bilateral	
  Investment	
  Treaty	
  	
  
Armenia	
  Bilateral	
  Investment	
  Treaty	
  
Azerbaijan	
  Bilateral	
  Investment	
  Treaty	
  
Bahrain	
  Bilateral	
  Investment	
  Treaty	
  	
  
Bangladesh	
  Bilateral	
  Investment	
  Treaty	
  
Bolivia	
  Bilateral	
  Investment	
  Treaty	
  	
  
Bulgaria	
  Bilateral	
  Investment	
  Treaty	
  	
  
Cameroon	
  Bilateral	
  Investment	
  Treaty	
  	
  
Congo,	
  DemocraWc	
  Republic	
  Of	
  (Kinshasa)	
  Bilateral	
  Investment	
  Treaty	
  	
  
Congo,	
  Republic	
  Of	
  (Brazzaville)	
  Bilateral	
  Investment	
  Treaty	
  	
  
CroaWa	
  Bilateral	
  Investment	
  Treaty	
  	
  
Czech	
  Republic	
  Bilateral	
  Investment	
  Treaty	
  	
  
Ecuador	
  Bilateral	
  Investment	
  Treaty	
  
Egypt	
  Bilateral	
  Investment	
  Treaty	
  
Estonia	
  Bilateral	
  Investment	
  Treaty	
  	
  
Georgia	
  Bilateral	
  Investment	
  Treaty	
  	
  
Grenada	
  Bilateral	
  Investment	
  Treaty	
  
Honduras	
  Bilateral	
  Investment	
  Treaty	
  
Jamaica	
  Bilateral	
  Investment	
  Treaty	
  
Jordan	
  Bilateral	
  Investment	
  Treaty	
  
Kazakhstan	
  Bilateral	
  Investment	
  Treaty	
  
Kyrgyzstan	
  Bilateral	
  Investment	
  Treaty	
  	
  
Latvia	
  Bilateral	
  Investment	
  Treaty	
  
Lithuania	
  Bilateral	
  Investment	
  Treaty	
  
Moldova	
  Bilateral	
  Investment	
  Treaty	
  
Mongolia	
  Bilateral	
  Investment	
  Treaty	
  	
  
Morocco	
  Bilateral	
  Investment	
  Treaty	
  	
  
Mozambique	
  Bilateral	
  Investment	
  Treaty	
  	
  
Panama	
  Bilateral	
  Investment	
  Treaty	
  
Poland	
  Bilateral	
  Investment	
  Treaty	
  	
  
Poland	
  Business	
  and	
  Economic	
  RelaWons	
  Treaty	
  	
  
Romania	
  Bilateral	
  Investment	
  Treaty	
  	
  
Rwanda	
  Bilateral	
  Investment	
  Treaty	
  	
  
Senegal	
  Bilateral	
  Investment	
  Treaty	
  
Slovakia	
  Bilateral	
  Investment	
  Treaty	
  	
  
Sri	
  Lanka	
  Bilateral	
  Investment	
  Treaty	
  	
  
Trinidad	
  And	
  Tobago	
  Bilateral	
  Investment	
  Treaty	
  	
  
Tunisia	
  Bilateral	
  Investment	
  Treaty	
  	
  
Turkey	
  Bilateral	
  Investment	
  Treaty	
  
Ukraine	
  Bilateral	
  Investment	
  Treaty	
  
Uruguay	
  Bilateral	
  Investment	
  Treaty	
  
	
  	
  	
  	
  	
  	
  
	
  	
  	
  
	
  



The	
  Pig	
  War	
  (1859)	
  









	
  
TRIPS	
  Agreement	
  

	
  
ArWcle	
  20	
  
	
  
The	
  use	
  of	
  a	
  trademark	
  in	
  the	
  course	
  of	
  trade	
  shall	
  not	
  be	
  unjusWfiably	
  
encumbered	
  by	
  special	
  requirements,	
  such	
  as	
  use	
  with	
  another	
  trademark,	
  
use	
  in	
  a	
  special	
  form	
  or	
  use	
  in	
  a	
  manner	
  detrimental	
  to	
  its	
  capability	
  to	
  
disWnguish	
  the	
  goods	
  or	
  services	
  of	
  one	
  undertaking	
  from	
  those	
  of	
  other	
  
undertakings.	
  This	
  will	
  not	
  preclude	
  a	
  requirement	
  prescribing	
  the	
  use	
  of	
  the	
  
trademark	
  idenWfying	
  the	
  undertaking	
  producing	
  the	
  goods	
  or	
  services	
  along	
  
with,	
  but	
  without	
  linking	
  it	
  to,	
  the	
  trademark	
  disWnguishing	
  the	
  specific	
  goods	
  
or	
  services	
  in	
  quesWon	
  of	
  that	
  undertaking.	
  
	
  



North	
  American	
  Free	
  Trade	
  Agreement	
  	
  

Ar#cle	
  1105:	
  Minimum	
  Standard	
  of	
  Treatment	
  	
  	
  
	
  

	
  1.	
  Each	
  Party	
  shall	
  accord	
  to	
  investments	
  of	
  investors	
  of	
  another	
  Party	
  treatment	
  in	
  accordance	
  with	
  
internaWonal	
  law,	
  including	
  fair	
  and	
  equitable	
  treatment	
  and	
  full	
  protecWon	
  and	
  security.	
  	
  
	
  
Ar#cle	
  1110:	
  Expropria#on	
  and	
  Compensa#on	
  	
  	
  
	
  

	
  1.	
  No	
  Party	
  may	
  directly	
  or	
  indirectly	
  naWonalize	
  or	
  expropriate	
  an	
  investment	
  of	
  an	
  investor	
  of	
  another	
  Party	
  
in	
  its	
  territory	
  or	
  take	
  a	
  measure	
  tantamount	
  to	
  naWonalizaWon	
  or	
  expropriaWon	
  of	
  such	
  an	
  investment	
  
("expropriaWon"),	
  except:	
  	
  

	
  
(a)	
  for	
  a	
  public	
  purpose;	
  	
  
(b)	
  on	
  a	
  non-­‐discriminatory	
  basis;	
  	
  
(c)	
  in	
  accordance	
  with	
  due	
  process	
  of	
  law	
  and	
  ArWcle	
  1105(1);	
  and	
  	
  
(d)	
  on	
  payment	
  of	
  compensaWon	
  in	
  accordance	
  with	
  paragraphs	
  2	
  through	
  6.	
  	
  
	
  

7.	
  This	
  ArWcle	
  does	
  not	
  apply	
  to	
  the	
  issuance	
  of	
  compulsory	
  licenses	
  granted	
  in	
  
relaWon	
  to	
  intellectual	
  property	
  rights,	
  or	
  to	
  the	
  revocaWon,	
  limitaWon	
  or	
  creaWon	
  of	
  
intellectual	
  property	
  rights,	
  to	
  the	
  extent	
  that	
  such	
  issuance,	
  revocaWon,	
  limitaWon	
  or	
  
creaWon	
  is	
  consistent	
  with	
  Chapter	
  Seventeen	
  (Intellectual	
  Property).	
  	
  
	
  



Rochelle	
  Dreyfuss	
  &	
  Susy	
  
Frankel,	
  From	
  Incen*ve	
  to	
  
Commodity	
  to	
  Asset:	
  How	
  

Interna*onal	
  Law	
  is	
  
Reconceptualizing	
  
Intellectual	
  Property	
  





TRIPS	
  Agreement	
  

ArWcle	
  7	
  
ObjecWves	
  	
  
	
  
The	
  protecWon	
  and	
  enforcement	
  of	
  intellectual	
  property	
  rights	
  should	
  
contribute	
  to	
  the	
  promoWon	
  of	
  technological	
  innovaWon	
  and	
  to	
  the	
  transfer	
  
and	
  disseminaWon	
  of	
  technology,	
  to	
  the	
  mutual	
  advantage	
  of	
  producers	
  and	
  
users	
  of	
  technological	
  knowledge	
  and	
  in	
  a	
  manner	
  conducive	
  to	
  social	
  and	
  
economic	
  welfare,	
  and	
  to	
  a	
  balance	
  of	
  rights	
  and	
  obligaWons.	
  
	
  



Agreement	
  Between	
  the	
  Government	
  of	
  Australia	
  
and	
  the	
  Government	
  of	
  Hong	
  Kong	
  for	
  the	
  PromoWon	
  

and	
  ProtecWon	
  of	
  Investments	
  
	
  
ArWcle	
  2	
  
PromoWon	
  and	
  protecWon	
  of	
  investment	
  and	
  returns	
  
	
  
	
  
(1)	
  Each	
  ContracWng	
  Party	
  shall	
  encourage	
  and	
  create	
  favourable	
  condiWons	
  
for	
  investors	
  of	
  the	
  other	
  ContracWng	
  Party	
  to	
  make	
  investments	
  in	
  its	
  area,	
  
and,	
  subject	
  to	
  its	
  right	
  to	
  exercise	
  powers	
  conferred	
  by	
  its	
  laws	
  and	
  
investment	
  policies,	
  shall	
  admit	
  such	
  investments.	
  
	
  
	
  
	
  



North	
  American	
  Free	
  Trade	
  Agreement	
  	
  

Ar#cle	
  1105:	
  Minimum	
  Standard	
  of	
  Treatment	
  	
  	
  
	
  

	
  1.	
  Each	
  Party	
  shall	
  accord	
  to	
  investments	
  of	
  investors	
  of	
  another	
  Party	
  treatment	
  in	
  accordance	
  with	
  
internaWonal	
  law,	
  including	
  fair	
  and	
  equitable	
  treatment	
  and	
  full	
  protecWon	
  and	
  security.	
  	
  
	
  
Ar#cle	
  1110:	
  Expropria#on	
  and	
  Compensa#on	
  	
  	
  
	
  

	
  1.	
  No	
  Party	
  may	
  directly	
  or	
  indirectly	
  naWonalize	
  or	
  expropriate	
  an	
  investment	
  of	
  an	
  investor	
  of	
  another	
  Party	
  
in	
  its	
  territory	
  or	
  take	
  a	
  measure	
  tantamount	
  to	
  naWonalizaWon	
  or	
  expropriaWon	
  of	
  such	
  an	
  investment	
  
("expropriaWon"),	
  except:	
  	
  

	
  
(a)	
  for	
  a	
  public	
  purpose;	
  	
  
(b)	
  on	
  a	
  non-­‐discriminatory	
  basis;	
  	
  
(c)	
  in	
  accordance	
  with	
  due	
  process	
  of	
  law	
  and	
  ArWcle	
  1105(1);	
  and	
  	
  
(d)	
  on	
  payment	
  of	
  compensaWon	
  in	
  accordance	
  with	
  paragraphs	
  2	
  through	
  6.	
  	
  
	
  

7.	
  This	
  ArWcle	
  does	
  not	
  apply	
  to	
  the	
  issuance	
  of	
  compulsory	
  licenses	
  granted	
  
in	
  relaWon	
  to	
  intellectual	
  property	
  rights,	
  or	
  to	
  the	
  revocaWon,	
  limitaWon	
  or	
  
creaWon	
  of	
  intellectual	
  property	
  rights,	
  to	
  the	
  extent	
  that	
  such	
  issuance,	
  
revocaWon,	
  limitaWon	
  or	
  creaWon	
  is	
  consistent	
  with	
  Chapter	
  Seventeen	
  
(Intellectual	
  Property).	
  	
  
	
  



Trans-­‐Pacific	
  Partnership	
  Agreement	
  
5	
  November	
  2015	
  

	
  
Ar#cle	
  18.6:	
  Understandings	
  Regarding	
  Certain	
  Public	
  Health	
  Measures	
  
	
  
1.	
  The	
  ParWes	
  affirm	
  their	
  commitment	
  to	
  the	
  DeclaraWon	
  on	
  TRIPS	
  and	
  Public	
  
Health.	
  In	
  parWcular,	
  the	
  ParWes	
  have	
  reached	
  the	
  following	
  understandings	
  
regarding	
  this	
  Chapter:	
  

(a)	
  The	
  obligaWons	
  of	
  this	
  Chapter	
  do	
  not	
  and	
  should	
  not	
  prevent	
  a	
  Party	
  
from	
  taking	
  measures	
  to	
  protect	
  public	
  health.	
  



Trans-­‐Pacific	
  Partnership	
  Agreement	
  
5	
  November	
  2015	
  

	
  
Ar#cle	
  9.7:	
  Expropria#on	
  and	
  Compensa#on	
  
	
  
5.	
  This	
  ArWcle	
  shall	
  not	
  apply	
  to	
  the	
  issuance	
  of	
  compulsory	
  licences	
  granted	
  
in	
  relaWon	
  to	
  intellectual	
  property	
  rights	
  in	
  accordance	
  with	
  the	
  TRIPS	
  
Agreement,	
  or	
  to	
  the	
  revocaWon,	
  limitaWon	
  or	
  creaWon	
  of	
  intellectual	
  
property	
  rights,	
  to	
  the	
  extent	
  that	
  the	
  issuance,	
  revocaWon,	
  limitaWon	
  or	
  
creaWon	
  is	
  consistent	
  with	
  Chapter	
  18	
  (Intellectual	
  Property)	
  and	
  the	
  TRIPS	
  
Agreement	
  



Trans-­‐Pacific	
  Partnership	
  Agreement	
  
5	
  November	
  2015	
  

	
  
Ar#cle	
  9.9:	
  Performance	
  Requirements	
  
	
  
[Certain	
  requirements	
  are	
  suspended	
  if:]	
  
	
  
(i)	
  if	
  a	
  Party	
  authorises	
  use	
  of	
  an	
  intellectual	
  property	
  right	
  in	
  accordance	
  
with	
  ArWcle	
  31FN	
  of	
  the	
  TRIPS	
  Agreement…	
  
	
  
FN	
  The	
  reference	
  to	
  “ArWcle	
  31”	
  includes	
  any	
  waiver	
  or	
  amendment	
  to	
  the	
  TRIPS	
  Agreement	
  
implemenWng	
  paragraph	
  6	
  of	
  the	
  Doha	
  DeclaraWon	
  on	
  the	
  TRIPS	
  Agreement	
  and	
  Public	
  Health	
  
(WT/MIN	
  (01)/DEC/2).	
  



Trans-­‐Pacific	
  Partnership	
  Agreement	
  
5	
  November	
  2015	
  

	
  
Annex	
  9-­‐B	
  Expropria#on	
  
(b)	
  Non-­‐discriminatory	
  regulatory	
  acWons	
  by	
  a	
  Party	
  that	
  are	
  designed	
  and	
  
applied	
  to	
  protect	
  legiWmate	
  public	
  welfare	
  objecWves,	
  such	
  as	
  public	
  
health,FN	
  safety	
  and	
  the	
  environment,	
  do	
  not	
  consWtute	
  indirect	
  
expropriaWons,	
  except	
  in	
  rare	
  circumstances.	
  
	
  
FN	
  For	
  greater	
  certainty	
  and	
  without	
  limiWng	
  the	
  scope	
  of	
  this	
  subparagraph,	
  
regulatory	
  acWons	
  to	
  protect	
  public	
  health	
  include,	
  among	
  others,	
  such	
  measures	
  with	
  
respect	
  to	
  the	
  regulaWon,	
  pricing	
  and	
  supply	
  of,	
  and	
  reimbursement	
  for,	
  
pharmaceuWcals	
  (including	
  biological	
  products),	
  diagnosWcs,	
  vaccines,	
  medical	
  devices,	
  
gene	
  therapies	
  and	
  technologies,	
  health-­‐related	
  aids	
  and	
  appliances	
  and	
  blood	
  and	
  
blood-­‐related	
  products.	
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Ar#cle	
  9.6:	
  Minimum	
  Standard	
  of	
  Treatment	
  
	
  …	
  
	
  
2.	
  For	
  greater	
  certainty,	
  paragraph	
  1	
  prescribes	
  the	
  customary	
  internaWonal	
  
law	
  minimum	
  standard	
  of	
  treatment	
  of	
  aliens	
  as	
  the	
  standard	
  of	
  treatment	
  to	
  
be	
  afforded	
  to	
  covered	
  investments.	
  The	
  concepts	
  of	
  “fair	
  and	
  equitable	
  
treatment”	
  and	
  “full	
  protecWon	
  and	
  security”	
  do	
  not	
  require	
  treatment	
  in	
  
addiWon	
  to	
  or	
  beyond	
  that	
  which	
  is	
  required	
  by	
  that	
  standard,	
  and	
  do	
  not	
  
create	
  addiWonal	
  substanWve	
  rights.	
  The	
  obligaWons	
  in	
  paragraph	
  1	
  to	
  
provide:	
  
(a)	
  “fair	
  and	
  equitable	
  treatment”	
  includes	
  the	
  obligaWon	
  not	
  to	
  deny	
  jus#ce	
  
in	
  criminal,	
  civil	
  or	
  administraWve	
  adjudicatory	
  proceedings	
  in	
  accordance	
  
with	
  the	
  principle	
  of	
  due	
  process	
  embodied	
  in	
  the	
  principal	
  legal	
  systems	
  of	
  
the	
  world;	
  and	
  
(b)	
  “full	
  protecWon	
  and	
  security”	
  requires	
  each	
  Party	
  to	
  provide	
  the	
  level	
  of	
  
police	
  protecWon	
  required	
  under	
  customary	
  internaWonal	
  law.	
  


