Patent Treatises and the Emergence of Patent Law

In order for intellectual property law to be capable of exerting control over inventions and stimulating
circulation of industrial products, it is necessary to both determine the scope of the law and ensure
that it is known and understood by all those involved in its application. The role of the legal writer is
therefore paramount in the development of a comprehensive and accessible body of law. The early
history of patent law in Britain was subject to frequent criticism from inventors who bemoaned a
patent system which was expensive and provided little true protection to inventors in the event that
their patent was challenged through the courts. Traditionally there was a tendency amongst writers to
attribute these difficulties to the prejudicial attitudes of the judiciary towards monopolies in general,
and patentees in particular. This interpretation has been questioned more recently by academics with
acknowledgement that the problem was more significant than can simply be explained by a biased
court system. One particular feature of this period however, was the lack of any comprehensive
guidance on patent law in the legal literature. Monopolies were dealt with fairly briefly in general
commentaries on the legal system but no effort was made to expound upon the requirements of the
patent system in a manner which would be accessible to the non-legal reader. As Lord Chief Justice
Eyre lamented in Boulton and Watt v Bull, “Patent rights are no where [sic], that I can find, accurately
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discussed in our books.” The development of the early patent system in Britain was largely a
construct of the common law, with the courts clarifying the extent and limitations of the patent
protection encompassed in the Statute of Monopolies. The impact of the 19" century treatise writers
in supporting this process however, should not be underestimated. This paper will examine the
central role which these writers played in helping to develop a coherent body of patent law, thus
enshrining both the right of a patentee to control the commercial exploitation of his invention and his

ability to protect his interests before the courts.
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The Development of the Patent System in Britain 1829-1851 — My PhD research examined the
gradual creation of a more effective system of patent law in Britain during the early to mid nineteenth
century. In the earlier part of this period, patent law was almost completely a construct of the courts
and much of my work focused on examining case law and early patent treatises to gain a clearer
picture of how the law was understood and applied by both the legal system and patentees themselves.
The second part of the thesis concentrated on the beginnings of legislative reform in the 1830s that
finally led to the Patent Law Amendment Act of 1852. This Act was the first major attempt by




Parliament to provide a coherent system of patent protection which would meet the needs of both
inventors and the general public. I am preparing an article based on the first two chapters of my thesis
for publication but, as a chronological study of a defined period in the history of patent law in Britain,
my longer term plan is to extend my thesis to include the period after the 1852 Act and to publish the
work as a monograph which I hope would be of interest to both lawyers and historians.
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